I. Introduction
Worldwide Freezing Orders (WFOs), also known as Mareva injunctions, have been described as "nuclear weapons" of the law. 1 Often granted at the pre-trial stage in ex parte hearings, a WFO is a protective measure preventing a defendant, by way of an interim injunction, from disposing of their assets pending the resolution of the underlying substantive proceedings.
2 While granted only in certain common law jurisdictions, such orders can take effect worldwide. However, their enforcement can prove problematic in other jurisdictions that may not provide for corresponding measures.
A 2010 decision of the Zurich Court of First Instance, appealed to the Zurich Court of Appeal and then to the Swiss Federal Supreme Court, illustrates the difficulties raised by the enforcement of English WFOs in Switzerland. 3 The applicants had obtained a WFO from the London High Court of Justice against the defendant who held assets in Switzerland. They later requested the Zurich Court of First Instance to declare the WFO enforceable in Switzerland and to issue protective measures against the defendant and the Swiss bank with which the defendant held an account.
As will be seen, WFOs remain a language difficult to speak by Swiss courts and some appear more fluent than others. After a brief description of the legal framework applicable to the enforcement of WFOs in Switzerland (cf. infra II), this contribution will review the several decisions rendered by the cantonal courts and the Swiss Federal Supreme Court in relation to the enforcement of the WFO at stake (cf. infra III), and will critically comment upon the issues arising in relation to protective measures requested in support thereof, to conclude that the objections commonly raised may be overcome (cf. infra IV).
II. Enforcement in Switzerland
The enforcement of a WFO in Switzerland is subject to different legal regimes depending on whether the WFO has been issued by an EU Member State court or by a non-EU court.
The enforcement of an EU WFO is governed by the 2007 Lugano Convention on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters (LC 2007) which is the successor of the 1988 Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (LC 1988) . 4 As to non-EU WFOs, their enforcement is regulated by the 1987 Swiss Private International Law Act (PILA).
EU WFOs are generally enforced in Switzerland pursuant to Articles 31-49 LC 1988, and Articles 38-56 LC 2007 respectively, both of which apply to interim decisions. 5 In contrast, Swiss courts generally refuse the enforcement of non-EU In addition, the enforcement of ex parte WFOs issued by EU courts requires that the defendant was granted the right to be heard in the underlying proceedings within a reasonable time and prior to the application for recognition and enforcement in Switzerland.
7 In a decision of 2003, the Swiss Federal Supreme Court considered that a five business day period for the defendant to apply for variation or discharge of the ex parte WFO was too short. 8 One might conclude that the WFO could have been recognised in Switzerland if the time for varying or discharging the order had been longer, e.g., one month. One might also assume that an ex parte WFO which has been confirmed after an inter partes hearing should, in principle, be enforceable in Switzerland. The implementation of the defendant's right to be heard is, however, subject to subtle differentiations by the Swiss Federal Supreme Court, which have given rise to various academic interpretations.
9 Clearer guidance on this issue would be welcome.
While WFOs are in principle subject to recognition and enforcement under the relevant provisions of the LC 1988 and LC 2007, their actual "translation" in a foreign jurisdiction is often difficult -if not impossible -due to the absence of equivalents in domestic law. This concerns in particular protective measures to be ordered in their support. One important issue relates to the nature of a WFO which is a measure ad personam, i.e., a measure aimed at a person. In contrast, an attachment, one of the Swiss closest equivalents to a WFO, is a measure in rem, i.e., a measure targeting a person's assets. 10 Under Swiss domestic law, it is, therefore, not possible to attach "all the defendant's assets located in Switzerland" as is often provided in WFOs. 10 An attachment is only possible against specific assets to be detailed by the applicant, or generic assets to be described as precisely as possible with at least an indication of their type and location, failing which the attachment request is considered a fishing expedition (in French: "séquestre exploratoire" and in German: "Sucharrest") and is rejected. Attachment of generic assets generally applies to assets held with banks as third party custodian.
11 T. WEIBEL (note 2), at 32.
III. The Case
In the case considered, the applicants obtained a WFO from the London High Court of Justice against the defendant and sought enforcement of the WFO in Switzerland, where the defendant held assets. They requested the Zurich Court of First Instance to (i) declare the WFO enforceable and (ii) order protective measures against the defendant, including measures to be enforced by a Swiss bank with which the defendant held an account. The applicants requested in particular that the defendant be prohibited from disposing of his assets located in Switzerland up to a specific amount and that the Swiss bank with which the defendant held assets be prohibited, under the threat of criminal sanction pursuant to Article 292 Swiss Criminal Code (SCrC), to dispose of the defendant's assets or make outgoing payments in favour of the defendant. These prohibitions were subject to an Angel Bell order, which authorised the disbursement of the defendant's expenses for living costs, legal advice and continuation of business up to a specific amount.
The two requests were subsequently subdivided into separate proceedings. The following discusses the several decisions rendered by the cantonal courts and the Swiss Federal Supreme Court concerning the applicants' request to obtain a declaration of enforceability and request for protective measures.
A.
The Decisions of the Zurich Court of First Instance and Court of Appeal
Declaration of Enforceability
The Zurich Court of First Instance held that a declaration of enforceability of a WFO could only be granted if the protective measures requested on this basis were admissible in Switzerland. However, given the WFO's ad personam effect, the Court considered that the protective measures that could be ordered in Switzerland might go beyond the measures ordered in the State of origin. It found that translating the WFO into an attachment would give an in rem effect to the ad personam measures ordered in the WFO, thus exceeding what the court in the State of origin had envisaged. The Court of First Instance, therefore, deemed the requested protective measures inadmissible. As a result, the Court found that, because protective measures could not be granted, the applicants lacked a "legitimate interest" for obtaining a declaration of enforceability of the WFO -as opposed to the actual enforcement -and rejected the request. The Court of First Instance also acknowledged that although the WFO was not legally binding on third parties on the Swiss territory, banks in Switzerland usually comply voluntarily with a foreign WFO upon its informal notification. The Court of First Instance thus concluded that a declaration of enforceability would de facto be of no use to the applicants. The Zurich Court of Appeal rejected the applicants' appeal for the same reasons and confirmed the decision of the Court of First Instance. 13 In particular, the Court of Appeal held that the court seized with the enforcement request had some leeway to interpret and adapt the foreign decision so as to render it fit for enforcement. However, where the implementation of the foreign decision is impossible because it is not sufficiently determinate ("Bestimmtheit"), the request for enforcement shall be rejected on grounds of public policy. The Court of Appeal further considered that a decision which could substantively not be enforced resulted in a declaration of enforceability deprived of any concrete effect which the Court qualified as a "naked declaration of enforceability" ("nackte Vollstreckbarerklärung"). The Court of Appeal then recalled an earlier decision of the Swiss Federal Supreme Court, 14 whereby a similar WFO was declared enforceable, and held this case law applicable to the case at hand, thus in a last minute twist apparently admitting the enforceable nature of the WFO.
However, referring to domestic civil procedural rules, the Court of Appeal made the declaration of enforceability of the WFO in Switzerland conditional to the existence of "a legitimate interest". Indeed, under Swiss procedural law, a party seeking declaratory relief must in principle demonstrate that it has a "legitimate interest" in obtaining such relief. Against this background, the Court of Appeal went on to examine whether the protective measures requested in support of the enforcement of the WFO could be granted and concluded that they were inadmissible as the order was not sufficiently determinate. As a result, the Court of Appeal considered that the applicants had no legitimate interest in obtaining a declaratory order since protective measures could not be ordered.
Request for Protective Measures
Using the same arguments as stated above, the Court of First Instance considered that the protective measures requested on the basis of the WFO could not be granted as it was not possible to translate their ad personam effect into Swiss law without going beyond the scope of the measure initially ordered in the State of origin.
Reviewing the decision of the Court of First Instance, the Court of Appeal recalled that such measures are to be issued in accordance with the law of the jurisdiction requested. It then referred to the relevant provisions of Zurich civil 
B. The Decision of the Swiss Federal Supreme Court
The applicants successfully appealed to the Swiss Federal Supreme Court which found that the LC 1988 did not require a party seeking a declaration of enforceability to simultaneously request the enforcement of the WFO. Indeed, while Article 39(2) LC 1988 provides for the possibility to request protective measures, there is no obligation to do so. A request to obtain a declaration of enforceability without enforcement measures ("nackte Vollstreckbarerklärung") is, therefore, admissible. The Swiss Federal Supreme Court further held that the voluntary compliance of Swiss banks with a WFO is irrelevant to the applicants' right to have the order declared enforceable. It therefore considered that a party benefitting from an English WFO had a legitimate interest in obtaining a declaration of enforceability from a Swiss court.
The matter was remanded to the Zurich Court of Appeal which was asked to re-examine the requested declaration of enforceability and protective measures.
C. The Revised Decision of the Zurich Court of First Instance
To guarantee that the applicants were granted two levels of judicial review, the Zurich Court of Appeal sent the matter back to the Court of First Instance which issued two separate decisions, one addressing the requested declaration of enforceability and the other addressing the request for protective measures. 
Declaration of Enforceability
Although bound by the Swiss Federal Supreme Court's ruling to grant the applicants a declaration of enforceability, the Court of First Instance criticised the Swiss Federal Supreme Court's case law. 17 In particular, it noted that the reasoning of the Swiss Federal Supreme Court led to the creation of a new category of "hybrid" cases considered sufficiently clear to be declared enforceable in Switzerland, but 15 The WFO was issued before the entry into force of the Swiss Civil Procedure Code (CPC) on 1 January 2011 which unified and replaced cantonal provisions on civil procedure. 16 insufficiently determinate to allow protective measures to be granted. In its conclusion, it took the liberty to express regrets as regards the Swiss Federal Supreme Court's stubbornness in maintaining a reasoning considered by the Court of First Instance dogmatically difficult to follow.
Request for Protective Measures
Examining each of the applicants' requests for protective measures separately, the Court of First Instance dismissed them all. 18 First, it held that the prohibition to the defendant to dispose of his assets could not be granted because of his location abroad. Second, restating its earlier position, the Court of Appeal held that the prohibition imposed on the bank to dispose of the defendant's assets could not be enforced because translating the ad personam WFO into a Swiss in rem measure would go beyond the framework of the WFO and, therefore, would exceed the effects foreseen by the initial order. It also considered that, in practice, such a measure could not be enforced by the bank for it could not oversee the defendant's financial situation worldwide and thus monitor whether the prohibition to dispose in the amount set by the WFO was complied with or not.
In this context, the Court of First Instance finally concluded that the applicants may be better advised to request the English courts to issue a decision which would be internationally enforceable rather than petitioning the Swiss courts to enforce a decision which could not be translated into Swiss law in practice.
IV. Commentary
These decisions illustrate the difficulty that applicants face when seeking the enforcement of WFOs in Switzerland and the divergent positions that Swiss courts adopt on this issue. In this context, the Swiss Federal Supreme Court's decision provides a welcome clarification on the conditions related to the declaration of enforceability of a WFO. However, it leaves the question of whether and, if so, what type of protective measures can be ordered in support of a WFO, unresolved. The position of the Zurich courts in that respect may however not be as convincing as it appears.
Protective 19 Article 39 of the LC 1988 provides that: "During the time specified for an appeal pursuant to Article 36 and until any such appeal has been determined, no measures of enforcement may be taken other than protective measures taken against the property of the party against whom enforcement is sought.
The decision authorising enforcement shall carry with it the power to proceed to any such protective measures." protective measures must be accorded pursuant to the law of the requested State.
21
Under Swiss law, a distinction is made between non-monetary claims and monetary claims. While the enforcement of the former, including protective measures, is regulated by the Swiss Code of Civil Procedure (SCCP) (Articles 262 et seq. SCCP), the enforcement of the latter is regulated by the Debt Collection and Bankruptcy Act (DEBA) (Articles 271 et seq. DEBA).
In spite of this, it would appear impossible -at least for the Zurich courtsto translate a WFO into the corresponding Swiss protective measures. The reasons invoked are, in particular, (i) the ad personam effect of WFOs 22 and (ii) the fact that they are allegedly not sufficiently determinate, among others, as regards the implementation of an Angel Bell order. These objections, while not entirely unfounded, may ultimately be overcome.
Indeed, it lies in the court's power to extend the ad personam effect of a WFO to third parties who possess assets belonging to the debtor, thus providing an in rem effect to the WFO. 23 Several decisions -although cantonal -support this line of reasoning. For instance, in a decision dated 16 June 1999, the Zurich Court of Appeal considered that Zurich cantonal civil procedure law allowed, in appropriate cases, the granting of injunctions against third parties.
24 By contrast, in the 20 Article 47 of the LC 2007 provides that: "1. When a judgment must be recognised in accordance with this Convention, nothing shall prevent the applicant from availing himself of provisional, including protective, measures in accordance with the law of the Member State requested without a declaration of enforceability under Article 41 being required.
2. The declaration of enforceability shall carry with it the power to proceed to any protective measures.
3. During the time specified for an appeal pursuant to Article 43(5) against the declaration of enforceability and until any such appeal has been determined, no measures of enforcement may be taken other than protective measures against the property of the party against whom enforcement is sought. 25 the Zurich Court of Appeal, rejected an injunction prohibiting a third party -custodian -to dispose of the targeted assets due to an Angel Bell order contained in the WFO. In particular, it held that the formulation of the WFO allowing the spending of a "reasonable sum" for legal costs and payments "in the ordinary and proper course of business" was not as specific and straightforward as required for the enforcement of the order under the threat of criminal sanctions as set out in Article 292 SCrC. Yet, on appeal, the Swiss Federal Supreme Court held that an Angel Bell order did not render the WFO so indeterminate so as to create an obstacle to declare it enforceable, but left open the question whether an Angel Bell order prevented the application of Article 292 SCrC.
26 Interestingly, the Geneva Tribunal of First Instance did not entertain the same hesitations or objections cited by the Zurich courts for refusing protective measures in support of a WFO. In a decision of 2009, 27 the Tribunal of First Instance declared a WFO enforceable and granted the requested prohibition order against the defendants to dispose of their assets up to a specific amount, in particular the assets held with several Swiss banks designated by the applicant. The Geneva courts have since upheld this position in more recent -yet unpublished -decisions.
As shown, rather than limiting the translation of a WFO to an in rem measure such as the attachment, Swiss law provides the possibility to translate it into an equivalent ad personam measure. Such a measure could be ordered on the basis of Article 340 et seq. SCCP. Accordingly, the enforcement court may order protective measures which could, among others, be obligations to act, to refrain from acting or to tolerate something. The court might also issue a threat of criminal penalty under Article 292 SCrC.
Ordering an in personam measure, even against third parties, allows overcoming the first objection often raised against the translation of WFOs under Swiss law, whilst at the same time it does not create any specific issues regarding the rights of the defendant or the third party concerned. The interim nature of the WFO and the guarantee of the defendant's due process rights are in any event sufficient safeguards and limitations to the scope of the WFO. The second objection regarding holding the WFO insufficiently determinate, in particular as regards the assets to be frozen, could in practice also be overcome by coordination measures ordered claims from foreign exchange and commodity transactions as well as amounts deposited as security for such transactions, claims and receipts from bank guarantees, any and all claims (be they sole or joint with others) against Swiss and foreign custodians of securities, by the foreign court following information provided by the debtor. 28 As a result, Swiss courts may be able to find a way to "speak" the WFO language.
Other trends support the better translation of WFOs into a Swiss equivalent. One is the Recast of the Brussels I Regulation on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters ("Recast of the Brussels I Regulation"). The Recast of the Brussels I Regulation clearly states the duty of the courts to adapt foreign measures or orders, insofar as possible, in their domestic system to a measure or order which has equivalent effects attached to it and pursues similar aims.
29 Interestingly, the provisions regarding protective measures remain unchanged but the spirit of their implementation is directly clarified in the recitals of the Preamble. It remains to be seen whether the LC 2007 will be amended accordingly. Notwithstanding this, the Recast of the Brussels I Regulation may find application in Switzerland further to the obligation of uniform interpretation set out in Protocol II of the LC 2007 which requires Swiss courts to take due account of the decisions rendered by courts of other Member States. Since only the recitals and not the provisions related to protective measures were amended, it might be that EU courts' decisions translating WFOs into their system become binding upon Swiss courts. In any event, this is a clear statement in favour of more flexibility from the courts seized with enforcement requests of protective measures in support of WFOs.
Another interesting trend is the recent tendency of Swiss courts to issue protective measures, including freezing injunctions, with extraterritorial effect.
30
Considered by some commentators as a "Copernican revolution", this development could be compared to the enforcement of WFOs in Switzerland.
31 As a result, Swiss courts could become more sensitive to the imperatives and practicalities of foreign protective measures, including WFOs.
V. Conclusion
As illustrated by the decisions reviewed, the enforcement of WFOs in Switzerland remains a language which is spoken with difficulty by Swiss courts. Due to the "Where a judgment contains a measure or order which is not known in the law of the Member State addressed, that measure or order, including any right indicated therein, should, to the extent possible, be adapted to one which, under the law of that Member State, has equivalent effects attached to it and pursues similar aims. How, and by whom, the adaptation is to be carried out should be determined by each Member State. flexibility required, it seems that silence is often the favoured solution. Other courts have, however, shown more adaptability, thus demonstrating the possibility to find practical solutions to the enforcement of WFOs.
In this world of immediate connection and globalised transactions, it is imperative that courts find ways to adapt, without of course sacrificing the principles on which their legal order rests such as in particular due process. The trends set out by the Recast of the Brussels I Regulation and the recent protective orders issued by Swiss courts with extraterritorial effects point in that direction. However, until the Swiss Federal Supreme Court settles the question of whether and, if so, which protective measures could be issued in support of a WFO in Switzerland, WFOs are likely to be "lost in translation". 
